RECOVERY OF ADJOINING OWNER’S SURVEYOR’S FEES

Party wall awards will generally provide that the Adjoining Owner’s Surveyor’s fees are to be paid by the Building Owner.  In practice, however, it is not uncommon for the Building Owner to fail to pay and for the Adjoining Owner’s Surveyor to seek to recover the fees.  It had long been assumed by many Surveyors that it would be legitimate under those circumstances for the Adjoining Owner’s Surveyor to bring proceedings directly against the Building Owner to enforce the award.  Recent cases, however, have cast doubt on the legitimacy of this approach: the courts have in some cases taken the view that the relationship between the Adjoining Owner’s Surveyor and the Building Owner is not a relationship which gives rise to a right, at law, for the Adjoining Owner’s Surveyor to sue the Building Owner direct.  Views differ as to the correctness of the decisions in these cases but the profession must now recognise that legal action by an Adjoining Owner’s Surveyor to recover fees directly from a Building Owner may fail.  Unsuccessful court action gives rise to costs liabilities and the prudent Surveyor will therefore wish to look for alternatives.  

Although an Adjoining Owner’s Surveyor may expect to be paid any awarded fees by the Building Owner, the contractual relationship is between the Adjoining Owner and the Surveyor.  This means that, as a matter of law, the Surveyor could look to the Adjoining Owner for payment of awarded fees, if the Building Owner should fail to pay.  Adjoining Owner’s Surveyors who want to retain the ability to look to their Appointing Owner for payment under those circumstances should make the position clear in the wording of their letters of appointment.  A draft of such letter of appointment is at Appendix 1.  

A second means of overcoming the difficulty is for the Adjoining Owner’s Surveyor to enter into a simple contract with the Building Owner under which the Building Owner agrees to be directly responsible to the Adjoining Owner’s Surveyor for the awarded fees.  A form of such contract is at Appendix 2.  It provides for signature by the Building Owner but it would probably be acceptable if signed by the Building Owner’s Surveyor on its behalf.  

An Adjoining Owner’s Surveyor who wanted to adopt this approach would not want to accept the appointment until after receipt of the Building Owner’s agreement to pay the fees direct.  The Adjoining Owner’s Surveyor’s letter of appointment, therefore, should give the Surveyor the ability to decide whether to accept the appointment or not.  A form of such appointment letter is at Appendix 3.  The Adjoining Owner’s Surveyor should only accept the appointment after receiving the signed contract from the Building Owner.  

If the Adjoining Owner’s Surveyor has taken none of the above steps but nevertheless wants to try to recover outstanding fees direct from the Building Owner, he may still do so, provided only that the Adjoining Owner assigns to the Surveyor the Adjoining Owner’s right to receive payment under the award.  Having taken such an assignment, the Adjoining Owner’s Surveyor will be able to take direct action in exactly the same way as Adjoining Owner’s Surveyors have done in the past.  A form of such assignment is at Appendix 4.  

Awards should not stipulate that payment of Adjoining Owners’ Surveyors’ fees should  be paid direct to the Adjoining Owner’s Surveyor because, even if those words were used, the Adjoining Owner’s Surveyor may still be unable at law to recover the fees direct.  It is therefore recommended that the fees provision in the award should simply say:

The Building Owner shall be responsible for payment of the Adjoining Owner’s fees.
The court judgments on this topic need give rise to no difficulties in practice if the above procedures are followed.  The most straightforward route for Surveyors who wish to continue to recover fees direct from the Building Owner as they have done in the past is to use the assignment route at Appendix 4 though this is of course dependant on the Adjoining Owner agreeing to enter into such assignment.  In most cases, there would be no reason for the Adjoining Owner to object.  
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